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I. INTRODUCTION

Approximately twenty people per minute are physically abused by an
intimate partner in the United States; this equates to more than ten million
women and men in one given year.' These individuals may be subjected
to a frightening or life-threatening situation rooted in domestic violence.
Outlined below are eye-opening national statistics compiled by the
National Coalition Against Domestic Violence (NCADV), portraying the
need for legal recourse for domestic violence victims (both male and
female) including those individuals who categorize themselves as straight
* J.D. Candidate 2017, Barry University Dwayne 0. Andreas School of Law; B.S. Legal
Studies, Minor Business Management 2014, Florida Gulf Coast University; A.A. General Studies
2012, Florida SouthWestern State College.
1.

Statistics, NATIONAL COALITION AGAINST DOMESTIC VIOLENCE, http://www.ncadv.org/

learn-more/.
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or within the Lesbian, Gay, Bisexual and Transgender (LGBT) spectrum:
*

1 in 3 women and 1 in 4 men have been victims of [some form of]
physical violence by an intimate partner within their lifetime. 2
1 in 5 women and I in 7 men have been victims of severe physical
violence by an intimate partner in their lifetime. 3
On a typical day, there are more than 20,000 phone calls placed
to domestic violence hotlines nationwide.4
Intimate partner violence accounts for 15% of all violent crime.
19% of domestic violence involves a weapon. 6
Only 34% of people who are injured by intimate partners receive
medical care for their injuries.

*
*
*
*
*

According to NCADV, the definition of domestic violence is as
follows, "[d]omestic violence is the willful intimidation, physical assault,
battery, sexual assault, and/or other abusive behavior as part of a
systematic pattern of power and control perpetrated by one intimate
partner against another." 8 However, domestic violence is not merely
battery or an occasional heated argument, it is a chronic abuse of power,
where "[t]he abuser tortures and controls the victim by calculated threats,
intimidation, and physical violence." 9 Domestic violence includes sexual
violence, physical violence, and emotional abuse.' 0 Examples of sexual
abuse are when an intimate partner has:
minimized the importance of your feelings about sex, criticized
you sexually, insisted on unwanted or uncomfortable touching,
withheld sex and affection, forced sex after physical abuse or when
you were sick, raped you, been jealously angry, assuming you
would have sex with anyone, or insisted that you dress in a more
sexual way than you wanted."
Physical violence can consist of when an intimate partner:
2.
3.
4.
5.
6.
7.

Id.
Id
Id
Id
Id
Id.

8. What is Domestic Violence?, National Statistics, NATIONAL COALITION AGAINST
DOMESTIC VIOLENCE (2015), http://ncadv.org/files/National%20Statistics%2Domestic%2OViol
ene%2o0NCADV.pdf.
9. C.J. Newton, Domestic Violence: An Overview, AMERICAN ACADEMY OF EXPERTS IN
TRAUMATIC STRESS (Feb. 2001), available at http://www. aaets.org/articlel45.htm.
10. See What is Domestic Violence? NationalStatistics, supra note 8.
11. Newton, supra note 9.
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pushed or shoved you, held you to keep you from leaving, slapped
or bitten you, kicked or choked you, hit or punched you, thrown
objects at you, locked you out of the house, abandoned you in
dangerous places, refused to help you when you were sick, injured
or pregnant, forced you off the road or driven recklessly, or
threatened to hurt you with a weapon. 12
Additionally, examples of emotional abuse are when an intimate
partner has:
*
*
*
*
*
*
*
*
*
*

continually criticized you, called you names or shouted at
you
insulted or driven away your friends or family
humiliated you in private or public
kept you from working, controlled your money, or made
all the decisions
refused to work or to share money
taken car keys or money from you
regularly threatened to leave or told you to leave
threatened to kidnap the children when the abuser was
angry with you
abused pets to hurt you
manipulated you with lies and contradictions. 1 3

This list is not exclusive and are only a few examples of sexual,
physical, and emotional abuse a victim of domestic violence may
encounter.
Domestic violence does not discriminate between race, economic
status, sexual orientation, gender, religion, or nationality-it affects
everyone, equally.1 4 Domestic violence is not limited to physical injury;
it includes emotional, mental, economic, and psychological abuse, which
sometimes even results in the victim's death.15 Typically, domestic
violence does not end when the victim attempts to escape the abuser;
instead the one constant component of domestic violence is that the
abuser feels a "loss of control over the victim. [Therefore,] abusers
frequently continue to stalk, harass, threaten, and try to control the victim
after the victim escapes." 1 6

12.
13.

Id.
Id.

14.

What is Domestic Violence? NationalStatistics, supra note 8.

15.

Id.

16. What is Domestic Violence, NATIONAL COALITION AGAINST DOMESTIC VIOLENCE,
http://ncadv.org/learn-more/what-is-domestic-violence (last visited Mar. 16, 2016).
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It is evident that domestic violence is a public health concern.17
According to the U.S. Surgeon General, domestic violence is the number
one health concern in our country today.' 8 The most commonly
understood domestic violence type of abuse involves heterosexual
couples engaging in harmful behavior, where the victim is typically the
female.1 9 However, less recognized domestic violence issues arise in
same-sex (homosexual) couples. 20 Research indicates that domestic
violence is a serious issue that is apparent in both heterosexual couples
as it is in homosexual couples and occurs at a similar rate.21
Unfortunately, domestic violence victims in same-sex relationships are
not afforded the same protection they are entitled due to the lack of legal
recognition.22
Even though the definition of domestic violence seems simple, the
application of the definition varies significantly from state to state. The
term "intimate partners" in some cases refers only to people who are
cohabitating or have cohabited, whereas in other states "intimate
partners" refers to people who are dating or who have dated at some time
in the past.23 Legal definitions of domestic violence are generally
clarified by the relationship between the parties and by the nature of the
perpetrator's abusive behaviors. 24 For example, "the relationship may be
a current or former spouse; a child, including foster children; parents of
a child in common; and unmarried persons who are intimate partners." 25
Such definitions acknowledge that victims may not be exclusively
women, and domestic violence is not to be limited to only heterosexual
couples. 2 6
One would assume that the state laws concerning domestic violence
protect everyone regardless of their sexual preference or sexual
orientation, however this is not the case.2 7 In many states, laws have been
enacted to make it difficult for victims of same-sex domestic violence to
17. LGBT Domestic Violence Fact Sheet, CENTER FOR AMERICAN PROGRESS 1 (June 14,
2011, 9:00 AM), https://www.americanprogress.org/issues/Igbt/news/2011/06/14/9850/domestic
c-violence-in-the-lgbt-community/.
18. What is Domestic Violence, FINDLAW, http://family.findlaw.com/domestic-violence/

what-is-domestic-violence.html#sthash.99gajW4F.dpuf (last visited Mar. 16, 2016).
19.

See LGBT Domestic Violence FactSheet, supra note 17.

20.
21.
22.

Id
Id.
Id.

23.
24.

Newton, supra note 9.
Domestic Violence: Background, FINDLAW,

http://family.findlaw.com/domestic-

violence/domestic-violence-background.html#sthash.9Gldw8OP.dpuf
2016).
25.

Id

26.

Id

27.

Id

(last visited Mar. 16,
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receive the protection to which they are entitled.2 8 In all states, courts can
issue domestic violence protective orders-the most significant legal
remedy available to victims of abuse. 2 9
Domestic violence protective orders are easy to obtain because
they are created specifically to combat the rather unique problem
of domestic violence, whereas other remedies for domestic
violence, such as injunctions and restraining orders, can be costly
and difficult to obtain. [. . .] With domestic violence protective
orders, judges have broad discretion to restrain or direct the
behavior of the abuser without requiring that criminal charges be
applicable to the situation. 3 0
According to Kristen Johnson's article on Domestic Violence
Protectionfor Gay People, the benefit of domestic violence protective
orders as follows:
Domestic violence protective orders can evict an abuser from a
household, regardless of who is on the lease, prevent his access to
jointly owned property, or force him to relinquish any weapons
that he may own. The biggest benefit is that a domestic violence
protective order allows police to arrest an abuser on the spot
without any need of an arrest warrant or evidence of criminal
.
.31
activity, since violating a protective
order is itself a crime.
Furthermore, certain federal laws provide protection for women
against domestic violence. The Violence Against Women Act (VAWA)
provides community-based funding for domestic violence victims. 3 2
VAWA also allows for the prosecution of individuals who commit
violent crimes against women.3 3 In 2013, VAWA was broadened to
include protections for victims of same-sex domestic violence.3 4 "The
protections in the new version of the law include: prohibiting shelters
from turning away victims of abuse based on sexual orientation, funding
for organizations specifically serving LGBT victims of domestic
violence, [and] permitting states to use federal funding to improve
28.

Id.

29.

Kristen Johnson, Domestic Violence Protectionfor Gay People, LEGAL MATCH, http:!!

www.legalmatch.com/law-library/article/domestic-violence-protection-for-gay-people.html
modified Aug. 26, 2015, 1:30 PM).
30. Id.
31.
32.

Id
Same-Sex

Domestic

Violence,

FINDLAW,

http://family.findlaw.com/domestic-

violence/same-sex-domestic-violence.html (last visited Mar. 16, 2016).
33. Id.
34.

Id.

(last
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responses to same-sex domestic violence." 35
This Article will focus on the need for protection for same-sex
domestic violence victims, how states differ in their domestic violence
laws, same-sex reform in Florida and Florida's current stance regarding
protection for same-sex domestic violence victims. Further, this Article
will discuss the stances of several different states that extend protection
to same-sex couples. Additionally, this Article will address the
constitutional right to protection and the need for a higher scrutiny level
for discrimination against the sexual orientation classification. Lastly,
this Article will explain the need for national uniformity and the right to
equal protection for same-sex couples. Please note that the terms "samesex" and "homosexual" are used interchangeably within this Article. 3 6

II. SAME-SEX DOMESTIC VIOLENCE

"He was angry at something-I can't remember what-and I was
laughing," said Chris. Jos6 [his same-sex partner] . . . became
incensed, strode into the kitchen and grabbed a butcher knife. "He
pulled me by my hair, had me on my knees and had the butcher
knife at my neck." 37
While the majority of same-sex couples are well-functioning,
domestic violence does occur frequently in several households. 38 Studies
have found a comparable rate of domestic violence between homosexual
couples, as in the situation mentioned above, compared to heterosexual
couples. 3 9 The Center of American Progress released the following
statistics: "[o]ne out of four to one out of three same-sex relationships has
experienced domestic violence. By comparison, one in every four
heterosexual women experiences domestic violence in her lifetime." 4 0
"Approximately 11% of lesbians reported violence by their female
partner and 15% of gay men who had lived with a male partner reported
being victimized by a male partner." 4 1 Recent research conducted by the
UCLA Center for Health and Policy Research, suggests that the rate of
35.

Id. (alteration to the original source in the quoted text).

36.

See

generally

LGBT

Terms

and Definitions,

UNIVERSITY

OF

MICIUGAN,

https://www.internationalspectrum.umich.edu/life/definitions (last visited Mar. 16, 2016).
5,

37. Maya Shwayder, A Same-Sex Domestic Violence Epidemic is Silent, ATLANTIC (Nov.
2013),
http://www.theatlantic.com/health/archive/2013/11/a-same-sex-domestic-violence-

epidemic-is-silent/281131/ (emphasis added).
38.

LGBT Domestic Violence Fact Sheet, supra note 17.

39. Id.
40. Id.
41.

2012).

Austin Newberry, Same Gender Couple Violence, 5 DOMESTic VIOLENCE REV. 4 (Oct.
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violence among male same-sex couples might be higher due to the need
for control and power. 42
Additionally, same-sex couples and heterosexual couples share many
similar patterns and characteristics of abuse. Some similarities include:
the pattern of abuse consisting of a "vicious cycle of physical, emotional,
and psychological mistreatment, leaving the victim with feelings of
isolation, fear, and guilt;' 4 3 abusers often having "severe mental illnesses
and were themselves abused as children;"" psychological abuse being
"the most common form of abuse and physical batterers often
blackmailing their partners into silence;" 4 5 and, physical and sexual
abuses often co-occurring. 46 Similarly, "no race, ethnicity, or
socioeconomic status is exempt."4 7
However, there are numerous distinctions present between
homosexual and heterosexual couples, including the following: Gay or
lesbian batterers will threaten "outing" their victims to work colleagues,
family, and friends. 48 This threat is amplified by the sense of extreme
isolation among gay and lesbian victims since some are still closeted
[have not disclosed their orientation] from friends and family, [and the
fear of being outed could lead to fewer] civil rights protections, and lack
access to the legal system. 49
Lesbian and gay victims are more reluctant to report abuse to legal
authorities.o Survivors may not contact law enforcement agencies
because doing so would force them to reveal their sexual orientation or
gender identity.5 1

Gay and lesbian victims are also reluctant to seek help out of fear of
showing a lack of solidarity among the gay and lesbian community.5 2
Similarly, many gay men and women hide their abuse out of a heightened
fear that society will perceive same-sex relationships as inherently
dysfunctional. 53
Gay and lesbian victims are more likely to fight back than are
heterosexual women. 54 This can lead law enforcement to conclude that
the fighting was mutual, overlooking the larger context of domestic
42.

Id.

43.

LGBT Domestic Violence FactSheet, supra note 17, at 2.

44.
45.

Id.
Id.

46.

Id.

47.
48.

Id.
Id.

49.

Id. (alteration to the original in the quoted text).

50.
51.
52.
53.
54.

Id.
Id.
Id.
Id.
Id
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violence and the history of power and control in the relationship.s
Abusers can threaten to take away the children from the victim. 56 in
some states, adoption laws do not allow same-sex parents to adopt each
other's children. 7 This can leave the victim with no legal rights should
the couple separate.5 8
The abuser can easily use the children as leverage to prevent the
victim from leaving or seeking help. 59 Even when the victim is the legally
recognized parent, an abuser may threaten to out the victim to social
workers hostile to gays and lesbians, which may result in a loss of
custody. 6 0 In the worst cases, the children can even end up in the custody
of the abuser.61
Undoubtedly, domestic violence is an issue in same-sex couples and
needs to be addressed in the legal system, through the enactment of equal
protection legislation. The current problem is that authorities do not have
the knowledge of how to handle domestic violence cases involving
individuals of the same gender. 6 2 Additionally, same-sex partners lack
the resources needed to help them escape from abusive relationships. 6 3
Several same-sex couples are afraid to report the violence, which is
another reason as to why domestic violence is underreported.64 The main
concern is that same-sex domestic violence lacks legal recognition and
protection for same-sex victims, as compared to heterosexual couples. 6 5

M. SAME-SEX DOMESTIC VIOLENCE PROTECTION
AMONGST THE STATES

Domestic violence is common in both heterosexual and homosexual
relationships and is a major public health concern. 6 6 Comparatively,
victims of same-sex domestic violence face a similar amount of threat
and danger to their well-being. 6 7 However, several states have denied
homosexual victims the civil legal remedies that are available to
heterosexual victims, as the laws concerning domestic violence are left to
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.

Id
Id.
Id
Id
Id
Id
Id
Id at 3.
Id.
Id
Id
See id. at 1.
See id.
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the individual state legislatures. 68 Three states: "Louisiana, Montana, and
South Carolina, have protective order statutes that explicitly deny [sic]
homosexual victims the ability to seek civil orders of protection by
requiring the requisite relationship to be with an individual of the
opposite sex." 69 Only Hawaii "specifically extends protection to
homosexual victims by including "current or former same sex 'partners'
within its statutory language." 70 "The remaining states have protective
order statutes that utilize gender-neutral language, leaving the protection
of LGBT victims of domestic violence up to the interpretation of the
courts." 71

Currently, only Florida, Kentucky, Pennsylvania and Illinois "have
case law ensuring the availability of civil orders of protection to LGBT
victims of domestic violence." 7 2 In addition, Ohio, New Jersey, "and the
District of Columbia have case law that suggests civil orders of protection
are available to LGBT victims, although such availability was not the
legal question before the courts." 73 Further, Virginia "does not have case
law interpreting its statute, but an Attorney General's opinion suggests
the statute does not apply to same-sex couples." 74
IV. SAME-SEX REFORM IN FLORIDA

Florida has numerous important dates that should be recognized on
the subject of same-sex reform. The following is a timeline of dates which
were important to the same-sex reform within Florida:
June 8, 1977: Governor Reubin Askew signs a bill banning gays from
marrying or adopting children.7 5
May 29, 1997: Governor Lawton Chiles states that he will let a bill
become law that bans Florida from recognizing gay marriages.7 6
68. Domestic Violence Civil Protection Orders (CPOs) by State, AMERICAN BAR
ASSOCIATION COMMISSION ON DOMESTIC VIOLENCE (July 2008), http://www.americanbar.org/
content/dam/aba/migrated/domviol/pdfs/CPOProtectionsforLGBTVictims_7_08.authcheck
dam.pdf [hereinafter Domestic Violence Civil ProtectionOrders by State].

69.

Id

70.
71.

Id
Id.

72.
73.
74.

Id.
Id.
Id

75.

Rene Stutzman, Key Dates for Same-Sex Marriage in Florida, ORLANDO SENTINEL

(Jan. 5, 2015, 12:56 PM), http://www.orlandosentinel.com/news/breaking-news/os-gaymarriage-florida-timeline-201 50105-story.html.
76. Id.
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August 7, 2000 (press release): A Bradenton county judge, Judge
Marc Gilner, denied a gay man a restraining order that would keep his
allegedly abusive partner away from him. 7
October 3, 2003: The Second District Court of Appeals of Florida, in
Peterman v. Meeker, affirmed a lower court's judgment that allowed
protection against domestic violence for same-sex couples.7 8
November 4, 2008: Florida voters pass a constitutional amendment
banning same-sex marriage by a 62% margin. 7 9
June 26, 2013: The U.S. Supreme Court issues a ground-breaking
ruling that Florida judges will later refer to again and again. It finds that
the federal government must recognize the same-sex marriage of Edith
Windsor, a New Yorker who challenged a $363,000 tax bill, claiming that
she was entitled to the same tax exemption as any other spouse.8 0

'

February 28, 2014: Jim Brenner and Chuck Jones, two state
employees in Tallahassee who were married in Canada in 2009, sue
Governor Rick Scott in Tallahassee federal court, demanding that the
state recognize their marriage. 8
July 17-August 5, 2014: State court judges in Monroe, Miami-Dade,
Broward, and Palm Beach counties independently find Florida's ban on
same-sex marriage unconstitutional but halt enforcement of their rulings
to allow for appeals. 8 2
August 21, 2014: United States District Judge Robert Hinkle rules in
Brenner v. Scott that Florida's ban is unconstitutional, the first such ruling
that affects the whole state. 83 He stays his ruling but also puts a cap on
how long it will last-90 days after the U.S. Supreme Court weighs in on
state same-sex marriage bans. 8 4
October 6, 2014: The U.S. Supreme Court refuses to take up any
77. Florida County Refuses to Protect Gay Couplesfrom Domestic Violence, AMERICAN
CIVIL LIBERTIES UNION (Aug. 7,2000), https://www.aclu.org/news/fl-county-refuses-protect-gaycouples-domestic-violence-actu-vows-fight-unconstitutional.

78.

Peterman v. Meeker, 855 So. 2d 690, 691 (Fla. 2d DCA 2003).

79.

Stutzman, supra note 75.

80.
81.
82.
83.
84.

Id.
Id.
Id.
Id.
Id.
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same-sex marriage cases, triggering Hinkle's 90-day countdown to samesex marriage in Florida on January 6.
January 5, 2015: Miami-Dade Circuit Judge Sarah Zabel, who on July
25 found the ban unconstitutional, undoes her stay, allowing Miami-Dade
Courts Clerk Harvey Ruvin to immediately begin issuing marriage
licenses.8 6
January 6, 2015: Same-sex marriages become legal in the State of
Florida.8 7
The information mentioned above demonstrates the transformation of
Florida's stance on same-sex marriages and domestic violence related
issues. It should be noted that Florida, a gender-neutral state, ruled in
favor of protection against domestic violence for same-sex couples in
Peterman v. Meeker twelve years prior to the legalization of same-sex
marriages within the State of Florida.88 Additionally, Florida allowed for
same-sex marriages prior to the U.S. Supreme Court ruling in
Obergefell.89 The U.S. Supreme Court on June 26, 2015 ruled in
Obergefell v. Hodges that same-sex couples may exercise the right to
marry because marriage is fundamental under the Constitution and should
apply with equal force to same-sex couples. 90 Florida took an affirmative
stance towards same-sex marriages six months prior to the ruling issued
by the U.S. Supreme Court. 9 1
A.

Florida'sStatistics on Domestic Violence

According to the Florida Coalition Against Domestic Violence
(FCADV), 106,882 crimes of domestic violence were reported in 2014 to
Florida law enforcement agencies resulting in 64,460 arrests.9 2 During
the fiscal year of 2014-2015, "Florida's certified domestic violence
centers provided 546,658 nights of emergency shelter to 15,397 survivors
85. Id.
86. Id.
87. Id.
88. Peterman v. Meeker, 855 So. 2d 690, 691 (Fla. 2d DCA 2003); see also Mohamed
Akram Faizer, Exacerbatingthe Divide: Why the Roberts Court Recent Same-Sex Jurisprudence
Is an Important Use of the Court's JudicialReview Powers, 24 U. FLA. J.L. & PUB. POL'Y 395

(2013).
89.

Stutzman, supra note 75; Peterman, 855 So. 2d at 691.

90.

Obergefell v. Hodges, 135 S. Ct. 2584, 2588 (2015).

91. Stutzman, supra note 75.
92. Florida's Domestic Violence Statistics, FLORIDA COALITION AGAINST DOMESTIC
VIOLENCE (2014), https://www.fcadv.org/resources/floridas-domestic-violence-statistics
(last

visited Mar. 16, 2016).
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of domestic violence and their children." 93 "Advocates created 109,045
tailored safety plans, provided a total of 297,669 hours of advocacy and
counseling services, and received 130,776 domestic violence hotline calls
from individual[s] seeking emergency services, information, and safety
planning assistance." 94
Many survivors of domestic violence do not report their abusers to the
police, nor do they access domestic violence services due to reasons such
as shame, fear, or being prevented from doing so by their abusers. 95 Thus,
the actual number of domestic violence victims may never be known
within the state of Florida or nationwide.
B.

Domestic Violence Laws in Florida

Florida's statutes are silent on the issue of domestic violence
protection for victims in a same-sex relationship. 9 6 While not specifically
stating that domestic violence protection is for heterosexual couples only,
courts have generally included same-sex couples within the definition of
the statute. 97 The domestic violence statute for Florida is outlined in

93.
94.
95.

Id.
Id.
Id.

96. Domestic Violence Civil Protection Orders (CPOs), AIVIERICAN BAR ASSOCIATION:
COMMIssioN ON DOMESTIC AND SEXUAL VIOLENCE (Mar. 2014), http://www.americanbar.org/
content/dam/aba/administrative/domestic violencel/Resources/statutorysummarycharts/2014%

20CPO%20Availability/`20Chart.authcheckdan.pdf.
97.

American Bar Association, Domestic Violence Civil Protection Orders (CPOs), at

http://www.americanbar.org/content/dam/aba/administrative/domesticviolencel/Resources/stat
utorysummarycharts/2014%2OCPO%20Availability/o2OChart.authcheckdam.pdf
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sections 741.2898 and 741.030.99
98.

FLA. STAT.

§ 741.28

(2016):

§ 741.28. Domestic violence; definitions.
As used in ss. 741.28-741.31:
(1) "Department" means the Florida Department of Law Enforcement.
(2) "Domestic violence" means any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking,
kidnapping, false imprisonment, or any criminal offense resulting in physical
injury or death of one family or household member by another family or

household member.
(3) "Family or household member" means spouses, former spouses, persons
related by blood or marriage, persons who are presently residing together as if a
family or who have resided together in the past as if a family, and persons who
are parents of a child in common regardless of whether they have been married.

With the exception of persons who have a child in common, the family or
household members must be currently residing or have in the past resided

together in the same single dwelling unit.
(4) "Law enforcement officer" means any person who is elected, appointed, or
employed by any municipality or the state or any political subdivision thereof
who meets the minimum qualifications established in s. 943.13 and is certified
as a law enforcement officer under s. 943.1395.
99. FLA. STAT. § 741.30 (2016):
741.30 Domestic violence; injunction; powers and duties of court and clerk;
petition; notice and hearing; temporary injunction; issuance of injunction;
statewide verification system; enforcement; public records exemption.-

(1)

There is created a cause of action for an injunction for protection against

domestic violence.

(a) Any person described in paragraph (e), who is either the victim of domestic
violence as defined in s. 741.28 or has reasonable cause to believe he or she is in
imminent danger of becoming the victim of any act of domestic violence,
standing in the circuit court to file a sworn petition for an injunction
protection against domestic violence.
(b) This cause of action for an injunction may be sought whether or not
other cause of action is currently pending between the parties. However,

has
for
any
the

pendency of any such cause of action shall be alleged in the petition.
(c) In the event a subsequent cause of action is filed under chapter 61, any
orders entered therein shall take precedence over any inconsistent provisions of
an injunction issued under this section which addresses matters governed by

chapter 61.
(d) A person's right to petition for an injunction shall not be affected by such
person having left a residence or household to avoid domestic violence.
(e) This cause of action for an injunction may be sought by family or household
members. No person shall be precluded from seeking injunctive relief pursuant
to this chapter solely on the basis that such person is not a spouse.
(f) This cause of action for an injunction shall not require that either party be

represented by an attorney.
(g) Any person, including an officer of the court, who offers evidence or
recommendations relating to the cause of action must either present the evidence
or recommendations in writing to the court with copies to each party and their
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Florida law protects victims of domestic violence which includes any
assault, battery, sexual assault, sexual battery, stalking, kidnapping, or
any other crime resulting in physical injury caused by a spouse/former
spouse, person related by blood or marriage, person you live with, family
or household member, or a person with whom you have a child in
common.10 0 Florida has recognized that "spouses and individuals who are
presently residing together" fall within the category of "family or
household member."' 0 ' This definition clearly aims to include same-sex
couples.
Additionally, Florida law protects victims of dating violence, which
is defined as "violence between individuals who have or have had a
continuin and significant relationship of a romantic or intimate
nature." 0 o Also, Florida law protects victims of sexual violence, which
includes, as defined by the statute as "any one incident of sexual battery,
a lewd or lascivious act committed on or in the presence of a person under
16 years of age, luring or enticing a child, or any other forcible felony
wherein a sexual act is committed or attempted."1 0 3 Further, Florida law
protects victims of repeat violence, which is defined as "two incidents of
violence or stalkin committed by an abuser against the victim or the
victim's family."'
Florida law also protects victims of human
trafficking.'s All of these protections are outlined within the Florida
statute, section 784.046.1'
Under Florida law, victims can file an injunction in addition to or in
place of a criminal complaint. A victim has the right to ask the court for
legal protection from his or her abuser via an injunction. An injunction
against domestic violence may contain an order that includes the
following conditions: commanding the abuser to stay away from and have
no contact with the victim; awarding the victim temporary exclusive use
of a joint house the victim and abuser share; preventing the abuser from
attorney, or must present the evidence under oath at a hearing at which all parties
are present.

(h)

Nothing in this section shall affect the title to any real estate.

(i) The court is prohibited from issuing mutual orders of protection. This does
not preclude the court from issuing separate injunctions for protection against
domestic violence where each party has complied with the provisions of this

section. Compliance with the provisions of this section cannot be waived.
100. Legal Rights ofFlorida's Victims of Domestic Violence, Dating Violence, Sexual Violence, Repeat Violence, Human Trafficking, FLORIDA COALITION AGAINST DOMESTIC VIOLENCE,

http://www.fcadv.org/sites/default/files/Legal%2ORights%20Brochure.pdf
Rights ofFlorida's Victims].
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entering the victim's home, school, or place of employment; awarding
the victim temporary custody of any minor children the abuser and victim
have in common; requiring the abuser to pay temporary child support to
the victim and minor children, if the abuser is the legal parent of the minor
child/children; and/or directing the abuser to attend a Batterer's
Intervention program.1 0 7
Furthermore, victims of domestic violence, dating violence, sexual
violence, or repeat violence have the right to ask the respective State
Attorney's office to e-file a criminal complaint against the abuser.10 8 The
State Attorney's office will then proceed with the case and file any
charges they deem reasonable-allegations which can be proven beyond
a reasonable doubt in court-and prosecute the case accordingly.1 0 9
C.

Florida'sStance on Same-Sex Domestic Violence

The question arises as to Florida's stance on domestic violence laws
when applied to same-sex couples. The irony of allowing same-sex
couples to marry within Florida but not providing them with the
protection that they are entitled to under law is in direct contradiction.
Over the years, Florida's stance on domestic violence protection for
same-sex couples has evolved tremendously.
On August 7, 2000, an article released by the American Civil Liberties
Union (ACLU) stated that "[i]t was both 'unconstitutional and
unconscionable' for a Florida judge to refuse to issue a restraining order
to protect a gay man from domestic violence."' 1 0 The case involved a gay
man who requested a restraining order against his allegedly abusive
partner."' The gay man had been in a monogamous and committed
relationship with his partner and alleped that his partner punched him
repeatedly during a heated argument.2 Included in the court documents
and domestic violence injunction application, were photographs of his
injuries which included a swollen cheek and eye."13
The Bradenton county judge claimed that the state law mandated such
injunctions to apply to couples who have resided together or are presently
residing together as family.11 4 After the ruling, county clerks did not issue
injunction applications for domestic violence to lesbians and gay men.115
107.

See Legal Rights ofFlorida's Victims, supra note 100, at 2.

108.
109.

Id.
Id.

110.

Florida County Refuses to Protect Gay Couples from Domestic Violence, supra

note 77.
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Director of the ACLU Lesbian and Gay Rights Project, Matt Coles,
claimed that "[t]he ruling was1 clearly
unconstitutional" and "denial of
6
'equal protection of the law.""
Circuit Court Judge Marc Gilner's reasoning supporting the denial of
the injunction stated that domestic violence law did not apply to
"roommates;" however, nothing in Florida state law prohibits judges
from issuing restraining orders to gay men or lesbians."' When asked to
reconsider his decision, Judge Gilner denied the application and stated
that "Florida law does not recognize same-sex, live-in relationships as
family."" Additionally, Judge Gilner claimed that his decision was
based on the law banning recognition of same-sex marriages, which at
the time, were not legal in any state, as well as the state's law preventing
gay men and lesbians from adopting children.1 9 ACLU's stance on this
issue was that both the United States Constitution and the Florida
Constitution mandate that all citizens are to be treated equally under the
law, and Coles argued that "legal precedent clearly includes lesbians and
gay men as people who are entitled to equal protection." 12 0 ACLU's main
concern regarding this ruling was that 6f safety, Coles explained, "[w]e
aren't talking about pushing for societal acceptance or for technical
recognition. This involves people's basic safety."'l2
Later in October 2003, Peterman v. Meeker was brought in front of
the Second District Court of Appeals.' 2 2 The parties, John Russell
Peterman and Nute Carl Meeker, Jr., were involved in a homosexual
relationship for thirteen years and were living together in a jointly-owned
home.1 2 3 The evidence exposed several violent episodes between the two
men, which caused their relationship to deteriorate. 1 2 4 Due to these
threatening circumstances, Meeker sought an injunction and Peterman's
attorney filed a motion to dismiss the case arguing that the Florida Statute
on Domestic Violence, section 741.30 does not afford protection to
homosexual couples facing a threat of domestic violence.1 2 5 Peterman
argued that same-sex couples do not qualify as persons residing together
because same-sex couples are not allowed to marry in Florida.1 2 6 The trial
court denied the motion to dismiss and granted the injunction,
interpreting the intent of the Florida statute to protect all intimate
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.
126.

Id
Id.
Id
Id
Id
Id
Peterman v. Meeker, 855 So. 2d 690, 691 (Fla. 2d DCA 2003).
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Id.
Id.
Id.
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partners. 12 7

According to Florida Statute section 741.30(1)(a), "a domestic
violence injunction [is provided] to 'any person described in paragraph
(e), who is either the victim of domestic violence as defined by s. 741.28
or has reasonable cause to believe he or she is in imminent danger of
becoming the victim of any act of domestic violence."l 2 8 Section
741.30(e) provides that the injunction may be sought by family or
household members, which is defined by section 741.28(3) as:
spouses, former spouses, persons related by blood or marriage,
persons who are presently residing together as if a family or who
have resided together in the past as if a family, and persons who
are parents of a child in common regardless of whether they have
been married. With the exception of persons who have a child in
common, the family or household members must be currently
residing or have in the past resided together in the same single
dwelling unit.1 29
Additionally, section 741.30(l)(e) states, "[no] person shall be
precluded from seeking injunctive relief pursuant to this chapter solely
on the basis that such a person is not a spouse." 30 Therefore, the Second
District Court of Appeals concluded that the Florida statute does not
exclude those persons who otherwise meet the requirements for a
domestic violence injunction, due to the sole reason of how individuals
identify themselves.1 3 1
Florida, along with several other states, has ruled that same-sex
couples should be afforded the same protection and equal rights as
heterosexual couples, adhering to the United States Constitution by
providing equal protection to all individuals, regardless of their sexual
orientation or preference.

V. STATES SUPPORTING SAME-SEX DOMESTIC
VIOLENCE PROTECTION

Only Florida, Kentucky, Pennsylvania, and Illinois, have case law
ensuring the availability of civil orders of protection to LGBT victims of
domestic violence.1 3 2
127.

Id.

128.
129.
130.
131.
132.

FLA. STAT. § 741.30(1)(a) (2016).
FLA. STAT. § 741.28(3) (2016).
FLA. STAT. § 741.30(1)(e) (2016).
Peterman, 855 So. 2d 691.
See Domestic Violence Civil Protection Orders by State, supra note 68.
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In Kentucky, two male partners, John Ireland and Blake Davis, were
living together and were in an intimate relationship. 33 Ireland filed a
domestic violence protection order against Davis pursuant to a state
statute permitting family members and "members of an unmarried
couple" to seek orders of protection against domestic violence, which was
later allegedly violated by Davis. 13 4 The Court held that the Kentucky
statute that authorized "member(s) of an unmarried couple" to obtain a
domestic violence protective order also applies to same-sex couples.1 35
Further, the Court noted that to exclude same-sex couples from protection
under the statute would be to deny them the same protection that other
couples are afforded under the law.1 36
In Pennsylvania, D.H v. B.O. involved D.H. and his former lover,
B.O., where D.H. sought a Protection from Abuse (PFA) order against
his partner to prevent B.O. from contacting him in any manner. 13 7 The
Court held that the same-sex partner was entitled to seek protection under
the state protection from abuse statute, although the evidence of abuse
was insufficient to support the issuance of a protective order.1 3 8
In Illinois, Allen Glater and Anthony Fabianich shared a residence
together.1 39 Glater sought an order of protection against his partner for
alleged acts and threats of physical abuse.1 4 0 Illinois statute protects
family or household members, which is defined as "persons who share or
formerly shared a common dwelling. . . ."141 The Circuit Court
immediately issued an emergency order of protection, with a hearing to
follow.1

42

At the hearing, Fabianich claimed that he never shared a

common dwelling, his partner never suffered any threat of immediate
harm, and filed a motion to dissolve the protective order. 43 The motion
was denied because the trial court ruled that there was sufficient evidence
that the parties shared a common dwelling.'" The court issued a plenary
order of protection.1 45 On appeal, the court affirmed the trial court's
findings and refused to restrict the statute's provisions to persons related
133.
134.
135.
136.
137.

Ireland v. Davis, 957 S.W.2d 310, 311 (Ky. Ct. App. 1997).
Id.
Id.
Id. at 312.
D.H. v. B.O., 734 A.2d 409, 409 (Pa. Super. Ct. 1999); see Domestic Violence Civil

ProtectionOrders by State, supra note 68, at 3.

138.
139.

D.H., 734 A.2d at 410.
Glater v. Fabianich, 625 N.E.2d 96, 98 (Ill. App. Ct. 1993); see Domestic Violence

Civil ProtectionOrders by State, supra note 68, at 4.
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by marriage or blood, stating that the purpose of the law was to prevent
abuse between persons sharing intimate relationships. 4 6 The court held
that the statute was designed to protect intimate partners and relief is not
limited to those related by blood or marriage.' 4 7
According to the American Bar Association (ABA) Commission on
Domestic Violence, some states (like Ohio) without reported cases
addressing the availability of protection orders to LGBT domestic
violence victims have ruled on numerous occasions that its criminal
domestic violence statute is not limited to persons of the opposite sex. 14 8
As stated by the ABA Commission on Domestic Violence, in State v.
Hadinger, "the court held that the domestic violence statute is meant to
protect all persons who are cohabitating regardless of their sex." 1 49 The
court stated that to rule otherwise would undermine the efforts that the
legislature intended to safeguard.so In Austin v. Austin, the Court
reaffirmed that the definition of cohabitation does not have to be between
a man and a woman, as long as the relationship is "akin to marriage."Is5
Further, in State v. Yaden, the court affirmed the conviction of a
defendant for domestic violence in a same-sex relationship because the
Court determined that the statute applied to same-sex couples that
cohabitated. 15 2
Additionally, several states have extended the definition of a
"household member" to encompass roommates, whom are not engaged
in an intimate relationship.1 5 3 In New Jersey, Hamilton v. Ali held that a
suitemate in a college dormitory was considered a "household member"
within the New Jersey statute.1 54 Further in Storch v. Sauerhoff the court
stated that "by replacing the word 'cohabitant' with the term 'household
member' the legislature clearly intended to expand coverage of the act to
any person who has a close relationship with his or her batterer." 5 5
Likewise, in Sommi v. Ayer, the Appeals Court of Massachusetts
reasoned that the statute interprets "household members" as it applies to
156
former roommates who were not engaged in an intimate relationship.
146.
147.

Id at 99-100.
Id. at 99.
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150. Hadinger,573 N.E.2d at 1193.
151. See also Austin v. Austin, 866 N.E.2d 74, 1101 (Ohio Ct. App. 2007).
152. State v. Yaden, 92 N.E.2d 1097, 1101 (Ohio Ct. App. 1997).
153.
154.

See Domestic Violence Civil Protection Ordersby State, supra note 68.
Domestic Violence Civil Protection Orders by State, supra note 68, at 6; see also

Hamilton v. Ali, 795 A.2d 929, 931-34 (N.J. Super. Ct. Ch. Div. 2001).
155.

Domestic Violence CivilProtectionOrders by State, supra note 68, at 5; see also Storch

v. Sauerhoff, 757 A.2d. 836, 839 (N.J. Super. Ct. Ch. Div. 2000).
156.

Domestic Violence Civil Protection Orders by State, supra note 68, at 6; see also

UNIVERSITY OFFLORIDA JOURNAL OF LAWAND PUBLIC POLICY

162

[Vol. 28

In California, in O'Kane v. Irvine, the court reached a similar verdict.1 5 7
VI. EQUAL PROTECTION FOR ALL

Section one of the Fourteenth amendment in the U.S. Constitution
states the following:
All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person of life, liberty,
or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws. 5 8
The Fourteenth Amendment of the Constitution, known as the Equal
Protection Clause, prohibits states from denying any person within its
jurisdiction equal protection of the laws. States must treat individuals in
the same manner as others that are in the same or similar
circumstances.1 59 The Equal Protection Clause is intended to provide
equal application of the laws of the United States. Typically, the Equal
Protection Clause is violated when a state grants a particular class or
group of people certain rights or privileges, but denies others of the

same. 160
Therefore, the Supreme Court of the United States has outlined

specific scrutiny levels depending on the type of classification and its
effect on fundamental rights.' The level of scrutiny provides
instructions for balancing and informs courts on how to arrange the
weights on the constitutional scale in evaluating particular laws.1 62 If it is
an area where there is reason for great suspicion of the government of a
fundamental right that is at stake, the government will be required, by the
level of scrutiny, to meet a substantial burden.1 63 On the other hand, if it
is an area of general deference to the legislature, the government will

Sommi v. Ayer, 744 N.E.2d 679 (Mass. App. Ct. 2001).
157. Domestic Violence Civil Protection Orders by State, supra note 68, at 7; see also
O'Kane v. Irvine, 54 Cal. Rptr. 2d 549, 552 (Cal. CL App. 1996).
158. U.S. CONST. amend. XIV, § 1.
159. Interview with John F. Acevedo, Visiting Assistant Professor, Barry University School
of Law, in Orlando, Fla. (Oct. 29, 2015).
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have a minimal burden to carry.'6" The three types of scrutiny levels are
rational basis scrutiny, intermediate scrutiny, and strict scrutiny. 165
Also, a law can be either facially discriminatory, designed to
discriminate, or the law can discriminate through its application. 166
Generally, if a law is facially discriminatory, the law as written
discriminates against a group of people. 167 If the law is facially neutral,
then it must be proven that the law has both a discriminatory purpose and
discriminatory administration or impact. 16 8 Purposeful discrimination can
be proven if the law is neutral on its face, but the purpose of the law is to
discriminate against a group of persons.' 69 A discriminatory
administration can be proven if the law is facially neutral, but it is
administered in a discriminatory manner. 7 o Whereas, a discriminatory
impact is when the law is facially neutral, but the effect of the laws
application is to discriminate against a particular group of persons. 171
Currently, as the law stands today, sexual orientation does not fall into
a protected classification. 172 Therefore, it is subject to the rational basis
scrutiny analysis and the law will be upheld if it is rationally related to a
legitimate government purpose. 173 The burden of proof rests on the
individual challenging the law to prove that the law is not rationally
related to any conceivable government interest. 174 The rational basis test
provides great deference toward the government.1 75
However, it is evident that there is a need for a higher scrutiny level
for the sexual orientation classification due to the mere fact that it relates
directly to gender. 176 Currently, only three classifications are subject to
an intermediate scrutiny analysis: gender, illegitimacy, and non-marital
children. 7 7 A law subjected to an intermediate scrutiny analysis must
serve an important governmental purpose and the reason for the law must
be substantially related to that purpose, in order for the law to be
upheld.17 8 Therefore, courts shift the burden of proof to the government
to demonstrate that the law actually applies to a genuine governmental
164.
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purpose and there is not a less discriminatory (category neutral) way of
achieving the government's purpose.1 7 9
Discrimination against gays and lesbians is directly related to genderbased discrimination, since the applicability of the legislation depends on
the gender of the parties.18 0 Therefore, the domestic violence statutes that
discriminate against individuals who are in same-sex relationships are
inherently suspect classifications, since they discriminate based on the
genders of those in the relationship.' In an overall context, cases of
same-sex domestic violence demonstrate that a gay victim would be
afforded protection but for the gender of his abuser, and a lesbian victim
would be afforded protection but for the gender of her abuser. In Palmore
v. Sidoti, the Court admonished the lower court for bowing to private
prejudice when the decision came down to race, of which parent was to
be awarded child custody.1 8 2 The Court stated "the law cannot, by
legislation or judicial decision, give effect to biases or prejudices without
violating the Equal Protection Clause." 83 This argument corresponds
with and is equally applicable to gender-based classifications which
discriminate only against same-sex couples.
Additionally, in Romer v. Evans, the Court inferred through its
reasoning that discrimination based upon sexual orientation should be
subjected to a higher scrutiny level.1 8 4 Romer was a landmark victory in
the history of the gay rights movement. The Court's ruling made it clear
that lesbians, gay men, and bisexuals have the same right to seek
government protection against discrimination in the United States.' 85 The
decision also marked a new level of legal respect for LGBT people and
rejected the notion that it is legitimate for the government to discriminate
against gay people based on moral objections to homosexuality. 8 6
It is evident and understood that the U.S. Constitution provides Equal
Protection for all persons residing on U.S. territory. By allowing
discrimination against an individual's sexual orientation and subjecting
the classification to the lowest standard of scrutiny (rational basis
scrutiny) amounts to inequality and injustice, two principles that our
country admonishes. The category regarding sexual orientation is
similarly related to that of gender and should be subjected to a higher
standard, at the very least, to an intermediate scrutiny analysis.

179.
180.
181.
182.
183.
184.
185.
186.

Id.
Id.
Id.
Palmore v. Sidoti, 466 U.S. 429, 433 (1984).
Id. at 432.
Romer v. Evans, 517 U.S. 620, 625-26 (1996).
Id.
Id.

UTILIZING FLORIDA'S STANCE ON DOMESTIC VIOLENCE LIA WS

2017]1

165

VII. CONCLUSION: THE NEED FOR UNIFORMITY

The history of the United States rests of the notion of freedom: the
freedom to choose, the freedom to believe, and the freedom to be entitled
to protection. No person should be denied the right to protection due to
his or her sexual orientation or sexual preference. The right to be
protected should not be limited due to discriminatory practices of
characterizing and differentiating individuals based on their sexual
preference or orientation. The need for uniformity is crucial as domestic
violence unequivocally affects the lives of both heterosexual and
homosexual couples. Statistical evidence demonstrates that domestic
violence is a major public health concern and individuals are in need of
protection. Despite the plethora of evidence, some states explicitly deny
domestic violence protection to victims of same-sex couples.
Several states, particularly Florida, should be utilized as a national
model toward uniformity. Despite Florida's gender-neutral statute, case
law proves that Florida has extended the much-needed protection to
same-sex couples (victims) suffering from domestic violence. Florida's
case law reflects the accurate stance that modern society and other states
need to adopt in order to be fair and equal. Further, equal protection is
guaranteed to all persons living within the United States through the
Fourteenth amendment and should be honored by each and every state
within the union. The need for a higher scrutiny level is essential to the
equality that the Constitution assures. States should take a proactive role
in the protection of all of their citizens, not just those who conform to
heteronormative beliefs. After all, we are all human. We are entitled to
protection from harm, regardless of sexual orientation or preference.
States need to take action toward change, a change in the direction of
equal protection to all.
Freedom of men under government is to have a standing rule to
live by, common to every one of that society, and made by the
-- John Lockel87
legislative power erected in it.
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§ 22, at 13 (J. Gough ed. 1947).
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